




PREFACE 


Appendix containing in an enlarged form the criticism on 
Austin’s view of Sovereignty, which was not very fitly 
placed ill Chap. II. of the first edition. 


The third edition is substantially unaltered. A few 
verbal corrections have been made, and one or two small 
changes justified by notes left by the author. 


E. M. S. 
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THE GENERAL PRINCIPLES OF LEGISLATION 


or for the protection of the cominnnity against the aggression 
of foreigners.^ 

The legislation of modern cirdlised communities then, is, 
in the main, framed on an Individualistic basis, and an 
important school of poUtioal thinkers are of opinion that the 
coercive interference of government should be strictly limited 
to the application of this principle. I propose, accordingly, 
in subsequent chapters, to trace in outline the chief charac- 
teristics of the system of law that would result from the 
consistent application of the Individualistic principle to the 
actual conditions of human life in society. I shall then 
examine certain difficulties and doubts that arise when we 
attempt to work out such a consistent and exclusive indi- 
vidualistic system: I shall analyse the cases in which, in 
my judgment, it tends to be inadequate to produce the 
attainable maximum of social happiness : and I shall con- 
sider to what extent, and under what carefully defined 
limitations, it is expedient to allow the introduction of 
paternal and socialistic legislation, with a view to remedy 
these inadequacies. 

1 The distinction and relations between these two meanings of the term 
“socialistic" wdll be fully discussed later. See Chap. XII 


























ELEMENTS OF POLITICS 


alone can enable ns to determine roughly what kinds of 
sensibility to mental annoyance are so keen and widely 
spread as to render governmental interference desirable for 
their protection. It is to be observed that in many cases 
mental annoyance is commonly combined with harm or 
loss of some other kind. This is the case with attacks 
on reputation, which we have already considered : and in 
other important cases of offensive and annoying acts pro- 
hibited by law in modern civilised commtmities, we find 
that such acts have at least an indirect tendency to cause 
a violation of some legal rule that rests on other grounds. 
Thus indecency is prohibited because the sentiment it 
offends is indirectly protective of the institution of the 
family; and I conceive that the primary aim of law in 
prohibiting blasphemy is not merely to prevent the mental 
pain it causes to behevers in the established religion, but to 
prevent religious beliefs from being weakened, on account 
of their importance to social order. 


















































ELEMENTS OF POLITICS 


care of the legislator more than the former, as the richer 
landowners may be more safely presumed to know the 
actual state of the law at any time, and therefore to guard 
against the effects of intestacy, if they dislike them/ It 
would seem, therefore, that the balance of argument is 
against maintaining primogeniture by law, if we consider 
merely natural expectations, and leave general expediency 
out of account; and it does not appear that the general 
expediency of primogeniture has ever been supported, or 
could be supported, by arguments that individualists could 
approve. It is chiefly defended on the ground that large 
landowners are more likely than small ones to manage 
their relations with tenants and labourers on other than 
strictly economic principles ; but, from an individualistio 
point of view, this can hardly he regarded as a result at 
which the law ought to aim." 

^ I supposs that the persons who have land to leave by will, and who wish 
to “make an eldest son,” are an insignificantly small minority ; since eldest 
sons are usually made by settlement inter xiros. 

- In this part of my treatise I am primarily concerned with the individual- 
istic system. But— as I shall not have occasion to refer to the present topic 
again— I may add tiiat (apart from expectations arising out of custom) I do 
not know any arguments worthy of serious consideration, from a socialistic 
]^oint of view, in favour of the right of primogeniture. 
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ELEMENTS OF POLITICS 


a one-sided restraint of the freedom of action of men with a 
view to the greatest happiness of the aggregate of sentient 
heingsd 

In conclusion, it may he well to remind the reader that 
the extent to which the kind of interference discussed in 
the present chapter should be carried in a modern state will 
partly depend upon a variety of considerations, the force of 
which cannot here be estimated. Thus, we have to con- 
sider the state of moral opinion in the community — since 
the repression of mischievous conduct hy social disapproba- 
tion may render legislative repression unnecessary; the 
diffusion of knowledge; the customs, industrial and social, 
actually prevalent; and the development of the habit of 
voluntary combination among the citizens. For example, 
where a mischievous or dangerous custom prevails, which it 
is difficult for an individual to avoid conforming to, there is 
j5rima facie, special need for legislative interference : on the 
other hand, in proportion as the habit of combination is 
developed, this need is diminished. 




























ELEMENTS OF POLITICS 


indeperident -fforker feels, it will be easily understood that 
we are not justified in concluding that governmental inter- 
ference is always expedient, even where lai$ser faire leads 
to a manifestly unsatisfactory result ; its expediency has to 
be decided in any particular case by a careful estimate of 
advantages and drawbacks, requiring data obtained from 
special experience. 

Note.— I t has seemed to me most convenient to reserve the consideration 





















chief or interference, and inflicting punishmen 
damages for their riolation. 'VVe then examined 
general considerations which appear to justify ' 
and degrees of further governmental interfere 
















xn GOVERNMENTAL COMPENSATION 199 

practically conferred on private traders by the action of 
Government, without being legally secured to the persons 
enjoying theml 

’ I may illustrate this case by an example of current interest in England, 
which at the same time presents a special complexity : viz. the question of 
compensation due to the owner of a public-house who is deprived of the 
right of selling alcoholic liquors. In discussing this question we have 
to distinguish between the extra element of value given by the limita- 
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ELEMENTS OF POLITICS 


his labour and undisturbed enjoyment of its results, has to 
be carried out differently in relation to different kinds of 
natural utilities : for instance, special regulations are likely 
to be necessary for mines, for fisheries, for forests ; and 
these, by the nature of the case, are likely to be applicable 
to certain districts in the country and not to others. Tor 
similar reasons fecial kinds of the interference that we 
have called — in a wide sense — socialistic, may be only 
required in special localities : as {e.g^ for the draining of a 
marshy district, or for the irrigation of one deficient in 
water, or for the protection of low-lying lands against 
floods, or for the more elaborate provision of water for 
household use, which urban conditions render desirable. 

In these various ways an important amount of differen- 
tiation in the work of government comes to be recognised 
as needful. To what extent the structure of government 
should be modified to meet this need is an important ques- 
tion which we shall consider in a later chapter (XXV.). 





















































ELEMENTS OF POLITICS 


unless “ anything which formed an implied condition of its 
obligatory force is materially changed”^ — as, for instance, 
if the other party violates stipulations of the treaty or 
other rights of the State in question — but it would be 
vaguely admitted that a nation would sometinies be morally 
excused for a breach of its legal obligations. I do not 
reject this distinction: but its admission requires us to 
consider carefully the precise meaning and value of this 
antithesis of “ legal ” and “ moral ” in international relations 
— a fundamental question which it has seemed best to 
reserve for a separate chapter. 

1 Hall, p. 321. 





























ELEMENTS OF POLITICS 


this case the demand of the capitalist employer for a steady 
supply of reliable labour led modem civilisation in its 
earher stage back to the institution of slavery in an ex- 
treme form ; and prompts even now to longing aspirations 
after some system of compulsory labour, which shall have 
the economic advantages of slavery without its evils. But 
I know no ground for thinking that such a system can be 
de\-ised : and shotQd accordingly deprecate any attempt to 
approximate to it. I do not therefore infer — as some have 
inferred — that contracts of long duration ought to be pro- 
hibited altogether ; but only that they ought to be carefully 
supervised and closely watched. The need for this vigilance 
arises equally — it may be even greater — when the labourers 
in question are not natives, but aliens belonging to a lower 
grade of civilisation : at the same time there are strong 
economic reasons for introducing labour from abroad in 
colonies of this class, where the natives are either not 
sufficiently numerous or wanting in industrial capacity. 



PART II 


THE STEUCTUEE OF GOVEEMIENT AND 
ITS EELATIONS TO THE GOVEENED 





























































































































































ELEMENTS OF POLITICS 


powers of both chambers together may be formally limited 
by constitutional rules, by which certain matters are either 
positively determined or excluded from the sphere of ordi- 
nary legislation. Such rules wiU, of course, be somehow 
modifiable; but only by some extraordinary legislative 
process, under conditions more diflfioult of fulfilment than 
those of ordinary legislation, and probably involving — 
directly or indirectly — the intervention of the citizens at 
targe. The expediency of this distinction between ordi- 
nary and extraordinary legislation, and the best conditions 
for the latter, will be discussed in Chap. XXVII. Further, 
certain legislative powers may be reserved for or delegated 
to local governments; the reservation or delegation being 
either (a) revocable at the discretion of the legislature, or 
(i) not so revocable. These two cases will be discussed in 
Chapters XXV. and XXVI., on Local and Federal Govern- 
ment respectively. 



members of the Government. To attain this result we 
require legal knowledge and skill, impartiality, incorrupti- 
bility, and independence in the persons forming the judicial 
tribunals: also that such tribunals should be accessible to 


all, and sufficiently numerous, and that no one should b( 
hindered, by Government or private persons, from seei ' 
judicial remedies for legal wrongs : accordingly, the judi 
process should be as simple, short, and inexpensive 
is consistent with adequate security for justice and a 
quate provision for the correction of judicial errors ; al 
the same time, vexatious litigation shouh 


































ELEMENTS OF POLITICS 


likely to contain and elect statesmen of ripe experience and 
jndioial temper — ^provided that the Senate is so elected as 
to possess adequate representative weight. In any case the 
element contributed by the legislature — ^which should form 
the majority in the tribunal — might be expected to bring 
experience of political business, and to counteract any 
tendency on the part of the judges to apply too technical 
methods to the case; while it might be hoped that the 
judicial element would prevent the matter from being 
decided by a mere party vote. 
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we have regarded it as fundamentally important, not only 
that governors should be subject to the watchful criticism 
of the governed, but also that the latter should periodically, 
in selecting their governors, pass judgment on the political 
conduct of those who seek their suftragea a second time. 
It remains to consider whether this indirect influence on 
government is sufficient, or whether there should be further 


any direct intervention of the citizens at large — whom, for 









































elements op politics 


bequests or gifts made under the imminent fear of death liable 
to be invalidated as such. But further, the bequest of funds 
to be permanently employed in payment of persons teaching 
particular doctrines is liable to supply a dangerously strong 
inducement to the conscious or semi-conscious perpetuation of 
exploded errors, which, without this support, would gradually 
disappear : hence it should be the duty of Government to 
watch such bequests with special care, and to intervene 
when necessary, to obviate the danger just indicated, by 
modifying the rules under which ancient bequests are 
administered.' 

» This principle is of course applicable to other endowments besides those 
devoted to religious teaching. 

' NoU.-AX may he noticed that some interferenoo in the employment of 
funds for religious purposes may be forced on Government by disputes within 
the bodies enjoying the benefit of the funds: it may have to determine 
which of the disputing sections has the real claim to endowments. I observe, 
however, that the Supreme Court of Illinois decided, in an action for wrong- 
ful dismissal, that the “free exercise of religions profession” — which the 
constitution of Illinois guarantees — is incompatible with the claims of civil 
courts to decide whether the judgments of the judicial authorities of the 
Church are in aocordanoe with the laws or Canons of the Church. 
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PARTY GOVERNMENT 
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possibility. Tt might be regarded as the duty of educated 
persons generally to aim at a judicial frame of mind on 
questions of cvurrent politics, whether they are inside parties 
or outside. If it is the business of the professional politician 
to prove his own side always in the right, it should be the 
point of honour of the “ arm-chair ” politician, if he belongs 
to a party, to make plain when and why he thinks his party 
in the wrong. And probably the country would gain from 
an increase in the number of persons taking a serious interest 
in politics who keep out of party ties altogether. 




















































ELEMENTS OF POLITICS 


obey. For though the secession of any such group would 
inflict extreme inconvenience on the rest, it would often 
not inflict more inconvenience than the separation of a 
continuous portion of territory. S.g. if, in the time of the 
Commuife, a separation of Paris from France had been 
peacefully decreed by a majority of Communards, it would 
have been as great a blow to the national existence of 
France as if the Protestants throughout the country had 
been allowed to live under their own government. 

The suggestion just made may seem too absurd; but 
principles are often best tested by extreme eases. It is 
important to see clearly that a form of government which 
shall enable every one to " obey himself alone ” is chimerical. 
The coercion, by physical force in the last resort, of well- 
intentioned adults, is an evil which we cannot hope to 
eliminate by any constitutional reforms ; though to diminish 
it without sacrificing other benefits is doubtless among the 
most legitimate and important aims which constitutional 
reformers can propose to themselves. 























